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The demise of s.161(1)(c) in combatting dishonest acts 
using one’s own computer   
 
Joseph Kwan  
 
In its landmark decision on 4 April 2019, the Court of Final Appeal (CFA) ruled that the charge of obtaining access to 
a computer for criminal or dishonest gain for oneself or another under section 161 (1) (c) of the Crimes Ordinance 
(Cap 200) does not apply to the use by a person of his or her own computer, which includes a smartphone (Secretary 
for Justice v Cheng Ka Yee & Ors, FACC 22/2018). 
 
In recent years, section 161(1) of the Crimes Ordinance has been used to prosecute a wide range of 
smartphone/computer-related crimes, such as the taking of up skirt photos using a smartphone in private places, 
uploading of obscene or false information in the internet, dissemination of information online to encourage others to 
carry out illegal acts, or the use of a computer to further a dishonest act. The CFA has clarified that the section, which 
was enacted in 1993, does not apply if someone used their own computer/smartphone to commit the crime. The 
Court has refused to expand the section purely because it would be beneficial for Hong Kong to have a section that 
can be used to combat computer-related crime.  The technology and the way people use it now are very different 
from what happened in 1993. The current legislation is clearly inadequate to address wrongdoings in the present 
time. The CFA’s decision sends a strong reminder that there is an urgent need to update the legislation in order to 
tackle the different kinds of dishonest or wrongful acts by the use of a computer/smartphone, whether or not it is 
one’s own device.     
 
Background of the case 
 
Primary school teachers used mobile phones and a computer to transmit to third parties questions to be used in 
competitive primary school admission interviews. The 1st to 3rd Respondents (R1-R3) were teachers at the primary 
school in question, while the 4th Respondent (R4) was a teacher at another primary school and a former classmate of 
R2. R1 and R2 used their mobile phones to take photographs of the interview questions and sent the photographs to 
third parties using WhatsApp. R2 sent her photographs to R3 who then used a school computer to type up the 
interview questions into a Word document, which was then sent by email on the school computer to R2 and, using 
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her mobile phone, to a friend. R2 sent the Word document by email to R4 and a friend.  R4 used her mobile phone to 
take photographs of the questions and transmitted them to two friends by WhatsApp. 
 
The Charge - Section 161(1)(c) of the Crimes Ordinance  
 
Section 161 (1) of the Crimes Ordinance provides that: 
 
“Any person who obtains access to a computer- 
 
(a)   with intent to commit an offence; 
(b)   with a dishonest intent to deceive; 
(c)   with a view to dishonest gain for himself or another; or 
(d)   with a dishonest intent to cause loss to another, 
 
whether on the same occasion as he obtains such access or on any future occasion, commits an offence and is liable 
on conviction upon indictment to imprisonment for 5 years.”  
 
Each Respondent was charged with the offence of obtaining access to a computer with criminal or dishonest intent 
under section 161(1)(c) of the Crimes Ordinance. They were acquitted by the Magistrates’ Court, which acquittal was 
upheld by the Court of First Instance (CFI). There was no dispute that “smartphone” fell within the definition of 
“computer” under section 161. The CFI held that as R1, R2 and R4 had used their own smartphones to take 
photographs, or to receive/send them by WhatsApp, this was not unauthorized extraction and use of information from 
a computer. They were not obtaining access to a computer under section 161. The Court also held that R3 was not 
obtaining access to a computer under section 161, as the use of the desktop computer to create the Word file was 
not unauthorized and she did not obtain or extract the Word file from the school’s computer system.  
 
The Secretary for Justice obtained leave to appeal to the CFA on the basis that a point of law of great and general 
importance was involved in the case. 
 
Question before the CFA 
 
The central question before the CFA was one of statutory construction, namely whether the offence created by 
s.161(1)(c) of the Crimes Ordinance covers the use by a person of their own computer with the requisite intent. 
Given the absence of any evidence of a limit on R3’s authority to use the relevant desktop computer, the Secretary 
for Justice conceded that, for the purposes of the appeal, the school computer could be treated as though it was 
her own. The CFA made is clear, however, that this concession was limited to this appeal and did not create a 
precedent for future cases involving the use by a person of a computer allocated to them by their employer.  
 
CFA’s ruling 
 
The CFA unanimously dismissed the appeal, holding that s.161(1)(c) of the Crimes Ordinance, on its proper 
construction, does not apply to the use by a person of his own computer, not involving access to another’s 
computer. It said: 
 
• When tasked with statutory construction, the Court looks to the text of the provision to be construed, its 

context, including the statute of which it is part and its legislative history, and its purpose.  
 
• The text of the provision here, particularly the words “obtain” and “access did not sit easily with the use by a 

person of their own device because one does not have to “obtain access” to his own computer. 
 
• The context included the amendments to a number of statutes made by the Computer Crimes Ordinance No 

23 of 1993 (CCO), which created new offences and broadened the range of existing offences. The other 
provisions enacted by the CCO appeared to define the offences by reference to access to or misuse of a 
computer other than the offender’s own computer.  

 
• The purpose of the provision could be seen clearly from the Legislative Council Brief, which was to create a 

new offence of dishonest accessing, making it unlawful to “gain access to computers” with the relevant intent. 
The language used (“gain access”) indicated a purpose directed at conduct by an offender involving access to 
somebody else’s computer. 

 
• The text, context, and purpose in this case pointed towards construing section 161(1)(c) of the Crimes 

Ordinance so that it does not extend to the use of the offender’s own computer. 
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Mainland China agrees to offer interim measures in aid of 
arbitration in Hong Kong upon signing bilateral arrangement  
 
Robert Clark and Michelle Wan 
 
On 2 April 2019, Hong Kong and Mainland China signed an “Arrangement Concerning Mutual Assistance in Court-
ordered Interim Measures in Aid of Arbitral Proceedings by the Courts of the Mainland and of the Hong Kong Special 
Administrative Region” (Arrangement). The Arrangement will come into force on a date to be announced by the Hong 
Kong Government and the Mainland’s Supreme People's Court. This significant development will enhance Hong 
Kong’s position as a venue for international arbitration services in the Asia Pacific region. 
 
Hong Kong is the first and only jurisdiction which has such an arrangement with Mainland China for interim measures 
in aid of arbitration. Parties to arbitration in Hong Kong will be able to apply to the Mainland courts for interim relief for 
the purpose of property preservation, evidence preservation and conduct preservation (an order requiring a certain 
action to be taken or restrained).  
 
Background  
 
Although Hong Kong and Mainland China entered into a reciprocal arrangement with respect to the enforcement of 
arbitration awards in 1999, such arrangement does not cover interim measures in support of arbitration. Interim 
measures under Mainland law are only available in aid of arbitrations seated in the Mainland and administered by 
Mainland arbitral commissions. As a result, parties who need to apply for any interim measures in the Mainland in aid 
of arbitral proceedings have no option but to conduct the arbitration in Mainland China.  
 
The Arrangement  
 
Under the Arrangement, parties to arbitral proceedings in Hong Kong may, before the arbitral award is issued, apply 
to the relevant People’s Court in Mainland China for interim measures in relation to the arbitral proceedings, in 
accordance with the relevant laws and regulations of Mainland China.  
 
The Arrangement applies to  arbitral  proceedings seated in Hong Kong and administered by (i)  arbitral institutions 
established or headquartered in Hong, with their principal place of management located in Hong Kong; (ii) dispute 
resolution institutions or permanent offices set up in Hong Kong by international intergovernmental organisations of 
which the PRC is a member; and (iii) dispute resolution  institutions or permanent offices set up in Hong Kong by 
other arbitral institutions and which  satisfy criteria prescribed by the Hong Kong Government, such as the number of 
arbitration cases and amount in dispute. Hong Kong’s Department of Justice has recently invited applications from 
arbitral and dispute resolution institutions wishing to quality under the Arrangement and a list of the institutions 
successfully qualifying will be published in due course. We understand that this will include HKIAC, CIETAC Hong 
Kong and ICC Hong Kong. The Arrangement does not extend to ad hoc arbitration or arbitration administered by 
institutions without a principal place of management in Hong Kong, even if the arbitration is seated in Hong Kong.  
The Arrangement also confirms the right of a party to arbitral proceedings in Mainland China to apply to the Hong 
Kong courts for interim measures -measures that are already available under Hong Kong’s Arbitration Ordinance 
(Cap. 609). 
 
The application process  
 
The application for interim measures in Mainland China is made to the Intermediate People’s Court of the place of 
residence of the party against whom the application is made (respondent) or the place where the property or 
evidence is situated. If the respondent’s place of residence or the location of property or evidence falls within the 
jurisdiction of different People’s Courts, the applicant must select one of those Courts to apply to.  
 
If a party makes the application for interim relief after the relevant arbitral institution has accepted the Notice of 
Arbitration, the application must be submitted to the arbitral institution, which then passes it on to the relevant 
Mainland Court. If a party applies for interim relief before an arbitral institution has accepted the Notice of Arbitration, 
then the application is made directly to the relevant Mainland Court and if the interim measure is granted, the party 
must submit documentary proof to the Mainland Court within 30 days from the Court’s decision that the institution has 
accepted the arbitration or else the interim measures will be terminated.      
    
The application for interim measures must be accompanied by a number of specified documents including the 
arbitration agreement, documents of identity, the request for arbitration together with a letter from the relevant 
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institution or permanent office in Hong Kong certifying its acceptance of the relevant arbitration and any other 
materials required by the People’s Court.  
 
Significance of the Arrangement  
 
The Arrangement is a significant development for Hong Kong arbitration, as the availability of interim measures in the 
Mainland will make Hong Kong an even more attractive venue for the resolution of Mainland China-related disputes. 
Parties wishing to avail themselves of the interim measures in the event of a dispute, should ensure that they include 
a suitably-worded arbitration clause in their contract, providing for Hong Kong as the seat of arbitration and an arbitral 
or dispute resolution institution qualifying under the Arrangement. 
 
 
 
 
 

SFC’s power to transfer compelled answers and materials 
to foreign regulators confirmed by court: AA v SFC (HCAL 
41/2016)  
 
Peter So and Eddie Lau 
 
On 11 February 2019, the Court of First Instance, presided by Mr. Justice Zervos JA, confirmed the power of the 
Securities and Futures Commission (SFC) to transfer answers and materials obtained under s.181 of the Securities 
and Futures Ordinance (SFO) to foreign regulators. Market operators should be aware of the domestic regulatory 
oversight on them even when they are operating overseas.   
 
The judgment also confirmed that s.181 of the SFO does not abrogate the privilege against self-incrimination and 
such privilege will constitute a “reasonable excuse” for non-compliance. This same reasoning is also applicable to 
s.180 of the SFO. 
 
Background 
 
The proceedings concern a series of share transactions conducted in September 2013 by the 1st Applicant (which is 
a corporation licensed with the SFC, and whose 95% majority shareholder and responsible officer is the 2nd 
Applicant) in relation to a Japanese company listed on the Tokyo Stock Exchange, and the subsequent investigation 
of those transactions by the SFC in Hong Kong and the Japanese Financial Services Agency (FSA) and the 
Securities and Exchange Surveillance Commission (SESC) in Japan, which are the market regulators in Japan.  
During the course of the Hong Kong investigation, information and materials were obtained from the Applicants under 
compulsion by the SFC (compelled materials) which were provided to and used by the Japanese regulators in 
proceedings in Japan. 
 
On 6 September 2013, it was announced by Nikkei Inc. that, with effect from 26 September 2013, Nitto Denko would 
become a constituent stock of the Nikkei. The 1st Applicant actively traded in Nitto Denko shares thereafter.  It made 
a profit of at least JPY6,312,000,000. 
 
On 25 April 2014, the SFC received a report from a licensed corporation regarding suspected market manipulation 
activities conducted by the fund (Fund) managed by the 1st Applicant in Nitto Denko shares. 
 
On 5 May 2014, the SFC issued a letter under s.181(1) of the SFO requiring the 1st Applicant to provide certain 
information about the Fund. The letter did not contain any reference to the 1st Applicant’s right of silence or warning 
against self-incrimination. The 1st Applicant and its then solicitors provided the information requested and did not 
make any claim of privilege against self-incrimination on behalf of the 1st Applicant. 
 
On 8 August 2014, the SFC issued a notice under s.183(1) of the SFO to the 1st Applicant requiring it to produce 
documents and provide written answers regarding the Nitto Denko transactions. The 1st Applicant provided the 
information requested together with additional information on a voluntary basis. 
 
On 22 October 2014, the SFC issued a notice under s.183(1) of the SFO requiring the 2nd Applicant to attend an 
interview at the SFC.  It was stated in the notice that the SFC had received from the Japanese regulators a request 
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for assistance in relation to an investigation into suspected market manipulation by the 1st Applicant involving the 
shares of Nitto Denko.  The SFC was of the opinion that, in accordance with s.186(3)(b) of the SFO, the assistance 
would enable or assist the Japanese regulators to perform their functions and it was not contrary to the interest of the 
investing public or to the public interest that the assistance should be provided. The SFC sought consent from the 2nd 
Applicant for officers of the Japanese regulators to be present at the interview. The 2nd Applicant agreed that the 
Japanese regulators could be present as observers at the interview. 
 
At the interview, the 2nd Applicant claimed privilege against self-incrimination in respect of his answers. 
 
By an agreement between the SFC and the Japanese regulators under the International Organization of Securities 
Commission (IOSCO) Multilateral Memorandum of Understanding (MMoU), information in relation to the SFC’s 
investigation of possible market manipulation in Japan by the 1st Applicant provided by the SFC to the Japanese 
regulators would be used by the Japanese regulators for administrative or regulatory purposes only.  It would not be 
used by them for criminal investigation or criminal proceedings. 
 
On 5 December 2014, SESC published an announcement that it had made a recommendation to the Prime Minister 
of Japan and the Commissioner of the FSA to issue an administrative monetary penalty in light of its findings of the 
1st Applicant’s market manipulation concerning the trades of Nitto Denko shares.   
 
On 11 June 2018, the FSA imposed a monetary penalty on the 1st Applicant in the sum of JPY 684,240,000. 
 
The Applicants contended that: (1) the SFC acted unlawfully in obtaining and transmitting the compelled materials to 
the Japanese regulators; and (2) s.181 of the SFO contravened Articles 10 and 11(2)(g) of the Hong Kong Bill of 
Rights Ordinance (BOR) and was unconstitutional. 
 
The Applicants also alleged that the suggested penalty was leaked to the Japanese media prior to the 
announcement, but the source of the leak could not be identified. 
 
Ground 1: Whether the compelled materials were used in criminal proceedings 
 
The starting point of the Applicants’ case was that BOR 10 and 11 provided that in the determination of any criminal 
charge, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal, 
and not to be compelled to testify against himself or to confess guilt.  The Applicants contended that the penalty 
imposed by FSA was criminal in nature, and hence the transmission of the compelled materials to the Japanese 
regulators, which materials were then used in criminal proceedings, was in breach of the BOR. 
 
The Court adopted the criteria laid down in Koon Wing Yee v Insider Dealing Tribunal (2008) 11 HKCFAR 170 in 
deciding whether a provision is a criminal offence: (1) the classification of the offence under domestic law; (2) the 
nature of the offence; and (3) the nature and severity of the potential sanction.  In Koon Wing Yee, Sir Anthony 
Mason NPJ stated that a fine which is punitive and deterrent, rather than compensatory, may suggest that the matter 
is criminal in nature if the penalty is sufficiently substantial.   
 
The Japanese proceedings were classified as administrative under Japanese law; but the Applicants asserted that 
the allegation against them was “market manipulation” and they were referred to as “offenders” under the relevant 
provision. The Court found that the Japanese proceedings are administrative in nature, the formula in determining the 
penalty was a disgorgement of profits, and the purpose of the Japanese proceedings is not punitive and deterrent in 
nature.  In coming to this conclusion, the Court considered that it would appear from the transaction records that the 
1st Applicant earned a profit far greater than the sum of the penalty imposed. 
 
Ground 2: Whether the secrecy provisions were breached in relation to the compelled materials 
 
The Applicants contended that the SFC failed to ensure secrecy of confidential information on the part of the 
Japanese regulators, resulting in the leaking of information about the allegations of the case, as evidenced by media 
inquiries on them prior to the announcement on 5 December 2014.  They claimed that, as a result of the breach of 
confidentiality, they have suffered damage. 
 
The Court held that there was no substance in this ground for three reasons: 
 
(1) the nature of the inquiries did not necessarily constitute a breach of the secrecy provisions. Nor was the source 

or sources of any alleged leaks to the media identified. 
 
(2) the Applicants had sought an alternative remedy in relation to this issue by instituting civil litigation against the 

Government of Japan. 
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(3) the evidence before the Court pointed to constant reminders to and assurances from the Japanese regulators of 

the requirements and obligations in relation to confidentiality of the information and materials provided to them 
by the SFC. 

 
The Court found that the SFC had taken all reasonable steps to ensure confidentiality and it followed standard 
practice adopted internationally for such co-operation, as reflected in the relevant provisions of the SFO and the 
IOSCO MMoU, representing the highest standard of international securities law enforcement cooperation practice. 
 
Ground 3: Whether section 181 contravenes BOR 10 
 
Under s.181 of the SFO, it is an offence for a person to fail to provide information to the SFC without reasonable 
excuse.  The Applicants argued that BOR 10 is engaged in this case because the person served with a section 181 
notice is required to provide the information demanded, on pain of criminal penalty, and that such information would 
expose the person to self-incrimination in criminal proceedings. 
 
Both the SFC (para. 248) and the Secretary for Justice (para. 264) submitted that s.181 did not abrogate the privilege 
against self-incrimination and the exercise of that privilege constitutes a “reasonable excuse”.  Other provisions in the 
SFO, such as s.179(16) and s.184(4) explicitly provide that privilege against self-incrimination is not an excuse for 
non-compliance but there is no such provision in s.181. The Court agreed with the SFC and the Secretary for Justice 
(para. 280).  However, the Court also mentioned that the SFC should also warn and caution the recipient of a s.181 
notice of the privilege against self-incrimination, which, as the Applicants complained, was absent from the notice. 
 
Commentary 
 
The Court placed heavy emphasis on the importance of effective regulation of the financial services industry and the 
international co-operation between domestic regulators to ensure that financial markets throughout the world operate 
honestly and fairly.  Market operators should be aware of the domestic regulatory oversight on them even when they 
are operating overseas.  
 
The judgment provides a welcomed clarification that s.181 of the SFO does not abrogate the privilege against self-
incrimination when being asked by the SFC to provide information.   
 
The Court accepted the Applicants’ complaint that if the privilege against self-incrimination is available to a person 
who is subject to a s.181 demand, the SFC should warn and caution such person of the privilege and said “[t]his is 
something in the future the SFC will need to address”.  The Court’s reasoning and comments are equally applicable 
to s.180 of the SFO, which is frequently invoked by the SFC and the Hong Kong Monetary Authority in relation to their 
request of intermediaries and banks for information. 
 
 
 
 
 

eBRAM: Changing the way we do ADR 
 
Robert Clark and Lorraine Lee  
 
Traditional in-person arbitrations and mediations may soon be a thing of the past as we approach 2020, with Hong 
Kong’s Bar Association and Law Society jointly cooperating to set up a non-profit company, better known as the 
eBRAM Centre, (eBRAM stands for Electronic Business Related Arbitration and Mediation) with a vision to provide an 
efficient and cost-effective online platform for alternative dispute resolution (“ADR”).  
 
eBRAM Objectives 
 
• To cost-effectively facilitate business negotiations and prevent disputes involving enterprises worldwide, 

including China’s Belt and Road region as well as the Greater Bay Area and Mainland-focused enterprises. 
 
• To meet the demand driven by the expansion of e-commerce for legal and dispute resolution services across 

borders to be resolved online utilising innovative technology and artificial intelligence.  
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Key features of the proposed eBRAM platform 
 
• The eBRAM platform will be designed to provide panels of neutrals (i.e. both arbitrators and mediators who are 

and are not on the eBRAM platform with different areas of expertise and different levels of experience) to 
facilitate parties’ nomination and selection for appointment. 

 
• The eBRAM platform will support case-based and role-based access control to case materials, such that 

documents will only be accessible to the relevant parties.  
 
• The eBRAM platform will support multiple, secure, convenient and modern payment methods, such as credit 

cards, TT transfer, PayPal, e-Cheque and Fast Payment System.  
 
• The eBRAM platform will also provide special artificial intelligence functions to facilitate business negotiations 

and dispute resolution with text translation, real-time translation of chat-style sentences, transcription of online 
hearing recordings and user authentication for access security (such as facial recognition, silhouette tracking 
and radio frequency identification). 

 
• The eBRAM platform will adopt blockchain technology, giving it utmost security in non-repudiated transaction 

records and thus enable authenticated parties to upload, download and exchange case materials without 
security concerns.  

 
• The eBRAM platform will operate and be maintained through a cloud-based and secured IT infrastructure which 

will allow users to customise applications for specific requirements. Further, access to eBRAM would be easy 
from anywhere around the world, with an internet connection.  

 
The introduction of eBRAM will change how cross-border transactions are done and how disputes are resolved in 
Asia, showcasing Hong Kong’s unique status and capability to change under the growing expansion of e-commerce. 
Changing the way we do ADR: eBRAM. 
 
 
 
 
 

Citron Research Case – Beware of the duty of care 
imposed on stock market commentators 
 
Peter So and Eddie Lau 
 
In our October 2016 newsletter, we reported the landmark decision of the Market Misconduct Tribunal (Tribunal) in 
the Citron Research Case.  Mr Andrew Left was found by the Tribunal to have engaged in market misconduct, having 
published a false and misleading report (Report) regarding a company listed on the Hong Kong Stock Exchange, 
following which there was a substantial fall in its share price. The Tribunal found that he was reckless, if not, 
negligent, as to whether such information was false or misleading.  
 
Subsequently, Mr Left made a second appeal to the Court of Appeal (CA) to seek a judgment in his favour on 
questions of law (having failed to obtain leave to appeal on  questions of fact-see HCMP 3195/2016, 13 January 
2017). By the CA’s judgment on 25 February 2019, his appeal was dismissed (see CACV 228/2016). 
 
In doing so, the CA affirmed that the test for recklessness in section 277(1) of the Securities and Futures Ordinance 
(SFO) is a subjective test, examining whether one genuinely perceives the risk that the information to be published is 
false and misleading. On the test of negligence, the CA affirmed that the duty of care for negligence in section 277(1) 
of the SFO is owed by any and all persons to the market with the legitimate aim of protecting the public and economic 
order. Therefore, the same objective standard of care is applied whether the person in question is a market 
commentator, an analyst or an unlicensed person. 
 
This case serves as a reminder that everyone should think and write carefully and act prudently when publishing 
commentaries on listed companies and reasonable steps should be taken to ensure that the information is true and 
not misleading before the publication of such. 
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A reminder of the facts 
 
As per our earlier newsletter, in this case, Mr Left was the publisher of an internet website, specialising in stock 
commentary called Citron Research.  On 21 June 2012, he published an in-depth analytical, but negative, report on 
Evergrande Real Estate Group Ltd (Evergrande), a major Mainland property development company listed on the 
Hong Kong Stock Exchange. 
 
On the day that the Report was published, Evergrande’s share price fell by almost 20%, and closed 11% down on the 
day. Volatility levels reached 22.7%. 
 
At about the time of publication of the Report, Mr Left himself short-sold Evergrande shares and he covered his short 
position immediately after the publication of the Report, which netted a profit of approximately HK1.6 million. 
 
The points that are worthy of note in the appeal are the CA’s decision on the respective tests for recklessness and 
negligence in section 277 of the SFO. 
 
The test for recklessness 
 
The Tribunal referred to the subjective interpretation of recklessness in criminal law, as stated in Sin Kam Wah v 
HKSAR (2005) 8 HKCFAR 192 and formulated the following test, stating that it had incorporated the common law 
concept of indifference to the truth:- 
 
(a) When Mr Left published the Report, was he aware of the risk that the information in question was false or 

misleading? 
 
(b) Was he further aware that in the circumstances the risk was of such substance that it was unreasonable to 

ignore it? 
 
(c) Did he nevertheless, although aware of (a) and (b) above, go ahead and publish it? 
 
The Tribunal answered yes to all three questions and found Mr Left to be reckless in his publication of the Report. 
 
Counsel for Mr Left argued that the Tribunal applied the wrong test by referring to the test in criminal law, with the 
correct test being the test for fraudulent misrepresentation in civil cases, namely, that a person is reckless in making 
a statement “if and only if he does not care whether the statement is true, i.e. he is indifferent to the truth” (the 
Indifference Test).  
 
The CA affirmed the Tribunal’s three-step test, which is ultimately a subjective test for recklessness. The test focuses 
on the defendant’s state of mind instead of the perception of an ordinary prudent individual. The Indifference Test has 
been incorporated, because being indifferent to the truth of a statement is essentially equal to ignoring the risk that 
the statement is untrue.  After all, in order to close one’s mind to a risk, one must logically be aware of that risk first.  
 
The CA reasoned that although market misconduct in section 277(1) of the SFO is not a criminal offence, the 
equivalent market misconduct offences in Part XIV of the SFO also provide for recklessness as a culpable state of 
mind.  It is entirely appropriate that the same test should apply for recklessness in respect of the same prohibited act.  
 
The test for negligence 
 
The Tribunal applied the objective test of: whether Mr Left exercised the level of care to avoid the inclusion of false or 
misleading information as to material facts that is “realistically required of a reasonably prudent person carrying out 
the function of a market commentator and/or analyst”.  
 
Counsel for Mr Left argued that it was wrong to apply the standard of care of a market commentator or analyst to Mr 
Left who was an unlicensed individual just like any member of the public. Furthermore, Counsel for Mr Left suggested 
that the primary purpose of section 277 of the SFO was to regulate information disseminated by listed companies and 
insiders and that outsiders should be subject to a lower standard of care. The fundamental constitutional right of 
freedom of speech was relied on to argue in favour of a more lenient test.  
 
The CA affirmed the Tribunal’s construction that section 277 of the SFO creates a duty of care on any and all persons 
who choose to disseminate information and that is likely to impact on the market to ensure that such information is 
not materially false or misleading. The duty of care is owed to the market.  The legitimate aim of such a provision in 
limiting the freedom of expression is to protect the public at large from the potentially very damaging effect of false or 
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misleading information, thus protecting economic order. To carry out the duty, reasonable steps must be taken before 
the publication of information to ensure that the information is true and not misleading. 
 
Commentary 
 
The CA’s judgment is significant as it confirms that the law regulating the dissemination of information about listed 
companies does not only govern dissemination by listed companies, market commentators or analysts, but also the 
general public as well.  In the age of social media, members of the public are keen to share their views and 
commentaries on different subject matters, including listed companies. Such commentaries are disseminated rapidly 
to a potentially large audience in seconds with the help of the Internet. The CA stated in its judgment that the law 
creates a duty of care on any and all persons (not only people who have assumed special responsibility to the 
market) who choose to disseminate information that is likely to impact on the market to ensure that such information 
is not materially false or misleading.  
  
One could perhaps take, albeit a little, comfort from the fact that the Tribunal took the view, which was affirmed by the 
CA, that a person would only be held liable in negligence when the information he or she disseminates is proved to 
be false or misleading as to a material fact of significance, but “not merely an expression of opinion” and the 
information must also be shown to be influential and likely to induce others to deal in the securities. However, the line 
between fact and opinion is in most cases difficult to draw. 
 
This case serves as a reminder that everyone should think and write carefully and act prudently when publishing 
commentaries on listed companies and reasonable steps should be taken to ensure that the information is true and not 
misleading before the publication of such. That includes negative and also positive information alike. 
 
 
 
 
 

Commercial Litigation Partner, Joseph Chung, gains SICC 
admission 
 
The Commercial Litigation Practice Group is pleased to announce that partner, Joseph Chung, has been granted 
admission to appear in the Singapore International Commercial Court (SICC).  The SICC was established in 2015 to 
complement Singapore’s arbitration landscape and to provide an additional option for commercial dispute resolution 
in the region. It is a division of the Singapore High Court and part of the Singapore Supreme Court. Its panel of 
judges comprise both Singapore High Court and Court of Appeal judges and eminent international judges, including 
the Rt Hon Madam Justice Beverly McLachlin, the Rt Hon Lord Neuberger of Abbotsbury (both of whom are Non-
Permanent Judges of Hong Kong’s Court of Final Appeal) and former Hong Kong High Court Judge, Professor 
Anselmo Reyes, who was for periods in charge of the Construction and Arbitration, Admiralty and Commercial Lists, 
respectively.   
 
The SICC has jurisdiction to hear actions that are “international and commercial in nature”, where the parties have 
submitted to the SICC’s jurisdiction under a written jurisdiction agreement. It may also hear cases transferred to it 
from the Singapore High Court.   
 
Joseph has been granted full registration, which means that he can represent a party in proceedings before the SICC 
and any appeal from such proceedings to the Singapore Court of Appeal and can advise, prepare documents and 
provide any other assistance in relation to such proceedings or appeals.     
 
Joseph’s admission to the SICC is recognition of Joseph as an established advocate.  Last year, Joseph became a 
Solicitor Advocate. His admission to the SICC will further enhance Deacons’ cross-border dispute resolution 
capabilities.   
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